The purpose of this paper is to examine capacity in a mediation context including the level of responsibility a mediator has for assessing the capacity of participants; when that assessment should be made; and whether or not there are any guiding principles available to assist mediators in making the assessment. This is carried out, by reference to the available literature, under the following headings: the human rights origins of self-determination; capacity in a mediation context; the internationally recognised approaches to capacity; the best approach to capacity for mediators; and the obligations which will be imposed on mediators working in Ireland in view of the imminent Assisted Decision Making (Capacity) Bill 2013. The paper additionally looks at the skills necessary to assess capacity in mediation and asks if mediators' training adequately provides them, and concludes that the responsibility to assess capacity to mediate rests solely with the mediator.
enormous variety of different reasons, of exercising it for themselves. This inability can be due to an inherent intellectual disability from birth. It may also be an acquired disability due to a mental illness or disorder. In the case of the elderly it can be due simply to old age or transient physical illness, or it may have been acquired as a result of a physical illness or injury, for example through stroke or brain injury following an accident. It may also be permanent or transitory. This is one aspect of capacity but, additionally, as all mediators are aware, limited capacity to self-determine may also be situational and reactive, such as extreme power differential between parties, or as a result of domestic abuse or the fear of the consequences of actions, or there may be physical impediments to effective participation in mediation such as hearing or sight loss or simply wheel chair inaccessibility. These dual aspects of the concept of capacity and how they interact and cross-relate to one another in a mediation context are discussed more fully below. Does this therefore mean that a human being affected by any of the above is not entitled to the right mentioned in Article 1 of the UN Convention? The UN Convention on the Rights of Persons with Disabilities (UNCRPD) (2007) put this beyond doubt by clarifying that the existing body of human rights applied equally to persons with disabilities, any disability whether physical or mental. Whilst Ireland has signed this Convention, for reasons examined later, it has not yet been ratified here.
There is therefore an internationally accepted human right to participate fully in all human endeavours. It follows from this that any assessment of the capacity of any person to engage in any human endeavour, including mediation, has to be very carefully scrutinised in order to establish that there is no infringement of his/her rights.
Capacity in a Mediation Context
Where a party to a mediation has a physical disability, such as hearing loss or is a wheelchair user, those physical disabilities can and should be accommodated within the mediation process so as to respect that party's right to full participation. This paper concerns itself in the main, however, with non-physical, and therefore less obvious disabilities such as an intellectual disability or mental condition or illness, whilst fully acknowledging that the principles articulated and the rationale behind them apply equally to parties with physical disabilities.
Capacity is defined in the Concise Oxford Dictionary (1993: 165) as "mental power, faculty or talent", in other words the mental ability to do something which inter alia refers to the ability of an individual to make their own decisions.
That ability has, as mentioned above, dual but interconnected aspects to it in law. The first aspect is the question of whether or not a person has adequate mental competence to make the decision required with such assistance as may be necessary. This mental competence includes the ability to understand the nature of the issue/s to be decided, the various options available and the ability to weigh them up against one another as well as the ability to retain all the information necessary to make the decision for long enough to reach that decision (D v R (the Deputy of S) 2010 and Beck & Frost (2007: 266) . In addition, in a mediation context this aspect would also include the ability to understand the mediation process including the role of the mediator, Beck & Frost (2007: 260,265 ).
The second but interrelated aspect of capacity in law is the ability of the decider to make his/her decision free from the "undue influence" of others. In a mediation context this aspect would include the right of a party to make decisions free from the "bullying" of others, but would also include the right of a party to decide to take into account the views/positions of the other party.
Both aspects interlock with and may be influenced by one another, for example a party with an intellectual disability may be very prone to the influence of others and a party with full mental competency may nonetheless be unable or afraid for a variety of reasons to reach a decision that is wholly theirs. Given the fundamental nature of the right of all human beings to fully participate in all human endeavours, including mediation, outlined above, it might be expected that mediation text books would, in line with all other professions which involve the assessment of capacity such as law and medicine, devote at least some space to outlining, for the assistance of mediators, whether or not, how, and at what stage they should assess the parties' capacity to mediate. Moore (2003: 85) , a seminal textbook on the process of mediation, while devoting a whole section of his book to "laying the ground work for effective mediation", does not once mention the role of the mediator in assessing the capacity of the parties to enter into the mediation process. Moore's definition of mediation does however contain the core principle of self-determination.
The MII code of Ethics and Practise (2009) mentions "self-determination" under the heading of "fundamental principles of mediation", and that it is the parties themselves who make the decisions in relation to the outcome of the mediation. Does this mean that mediation training and the practice of mediation therefore concern themselves more with the second aspect of capacity outlined above to the neglect of the first "mental competency" aspect? Hedeen (2003: 1) in stating, that to exercise self-determination disputants must possess the capability to participate effectively in the process suggests that this is the case.
The Law Reform Commission (LRC) (2010: 47) appear however to have viewed the dispute resolution profession's term of art, "self-determination," as comprising both aspects in concluding, that the issue of party capacity to mediate, is an aspect of self-determination relevant to all mediations.
The capacity to participate therefore, whether regarded as being comprised within the dispute resolution profession's concept of "self-determination" or not, is undoubtedly essential to the exercise of self-determination in its wider general sense, and is therefore a key concern of mediators. The challenge (c) The Functional Approach is a time specific and an issue specific approach; that is, it considers firstly whether at the particular time the decision is being taken the person has the capacity to make it, and secondly whether this particular decision is a decision which the person has the capacity to make.
The questions which have to be asked of mediators, especially given that self-determination both generally and its more limited meaning for dispute resolution professionals is such a core concept in mediation, is whether and by what means mediation training familiarises mediators with these different approaches, and gives guidance about the appropriate choice of approach in a mediation context. Crawford et al (2003: 386) suggest that mediators receive neither specific capacity training nor guidance around the correct and appropriate approach and that this has left mediators "to fend for themselves when addressing questions of party capacity, with vague notions about what to look for to determine whether mediation is appropriate". It is their view that as a result mediators have had to rely on their own personal experiences and frameworks from their professions of origin, for example for those mediators whose profession of origin is law the series of practice notes concerning elderly or vulnerable clients published by the Law Society (2008, 2009 and 2011) .
Beck & Frost, albeit writing solely in the context of divorce mediation, agree stating that mediation readiness is of particular concern in the context of compulsory court mandated mediation and that what is missing is a common standard of the minimum necessary for parties to proceed in mediation (2007: 255, 257 ).
This paper now seeks to offer such guidance and common standards for mediators.
The Best Approach for Mediators to establish Capacity to Mediate?
Generally, the assessment of a person's capacity to do something isn't a difficult thing to do.
Most people recognise, without particular training, when a person is capable of doing something and when they are not. However, what happens for mediators when there is a doubt, such as with a person with a mental illness, a personality or learning disorder or other innate or acquired intellectual disability?
Are such persons to be simply dismissed by the mediator as incapable of entering into the mediation process as a matter of course, or does the mediator have a duty to make further efforts to establish their capacity to mediate?
That capacity is both a grey area and may fluctuate depending on the nature of the decision to be made are concepts long recognised in law (see for example the case of Re Park (1952) , in which Mr Park was found to have had the capacity to marry at 11.30 am one morning but found not to have had the capacity to make a will at 3.00pm the same day) and in medicine. Wood (2003:1) recognises the fluctuating nature of capacity and also argues that, although mediators must make judgements about the understanding of the parties, there is no bright line separating capacity from incapacity. She then goes on to argue, in the context of the Americans with Disabilities Act (ADA) Mediation Guidelines published in 2000, that a mediator should not rely on either medical evidence or an adjudication of legal capacity to make their own assessment, or indeed think in terms of capacity at all, but more in terms of competency from the standpoint of whether it would be possible for the person to mediate with support. The question she suggests that mediators should ask of themselves is "what can I do to facilitate the understanding of the party" (2003: 2). Crawford et al (2003: 386) suggest that a distinction should be made for mediators between the determination by them of capacity which implies a judgement (which would equate to either the status or outcome approach) and what they describe as a new conceptual framework to focus on "facilitating mediation competencies".
They reviewed the literature on capacity to mediate and found two assumptions emerging.
The first was that questions of capacity are limited generally to cases in which a person's psychological (including cognitive abilities) are questioned, because of either some behavioural manifestations or pre-existing information about the individual (2003: 387). The difficulty they had with this was that assessments of capacity to mediate were therefore only being made when there was some question of disability. They regarded this in itself to be discriminatory in that it focused on disempowering individuals on account of their disability, and it does fall foul of the UNCRPD principle that people with disabilities are entitled to identical treatment as others.
The second assumption they found was that a mediator "determines capacity" before beginning a mediation session and that this determination of capacity was an all or nothing approach (the status approach). They rejected this approach on the basis that a determination of capacity is such a serious deprivation of rights that it should only be made by a Judge after due process of law (2003: 391).
Quoting Wood's (2001) view that the mediation process can be adjusted to account for the need of some parties with dementia, and Nolan-Haley's (1999) belief that capacity is not a fixed condition and can be effected by a variety of settings. Crawford et al considered that she, more than anyone else, came closest to explaining how "informed consent" is related to whether or not a party has the ability to participate in mediation, when she said that the principle of informed consent "promotes respect for the fundamental value of human dignity" (2003: 389). As "informed consent" comprises both aspects of capacity outlined above, that is the mental ability aspect coupled with freedom to make a decision for oneself free from undue influence, it is within the wider general use of the term self-determination.
Crawford et al further point out that as discussion of the assessment of capacity in mediation usually focused only on disempowering individuals, the individual is thereby kept forever captive by the terms used to describe their incapacity. They regard this as an oversimplification and point out that, as mediation is interactive and multi-facetted, it incorporates "multiple competencies, individual and group as well as procedural or dynamic processes" and that the role of the mediator is to facilitate these multiple competencies ( The concept too of varying ability, they argue, also places an onus on the mediator to act in a manner which enhances abilities; for example, in the case of somebody who is taking medication, to ask would their ability to partake in the process be better at one particular time of day rather than at another.
They conclude that facilitating competencies defaults to inclusion in the process in a way that merely determining capacity does not (2003: 394) . This in turn emphasises the mediator's primary role as that of a facilitator who acts, not as an authority over the parties as they would when make a determination of capacity, but as a catalyst for the parties to put into effect "their self-determination and collaboration competencies". The very important by-product of this is that the mediator can thereby address the power imbalance which may manifest itself if one of the mediating parties has a disability.
Furthermore, this shift in focus from detached analysis (a determination of capacity) to supportive engagement should occur not only before the mediation commences, but continually, in that the mediator is continually measuring the party's abilities as the mediation process unfolds, and then taking steps to support party behaviours that are conducive to the principles of mediation (2003: 396) . In short, the mediator is doing what the mediator does anyway with people of no recognisable incapacity or disability in order to give full effect to the dual principles of self-determination and enforcement. Porter (2003) , accepting the views of Crawford et al (2003) , adds that the mediator should examine the capability of a disputant to fully engage in a dynamic, facilitated and often emotionally charged process, and that this examination should include a determination of any accommodation or process adaptions that participants need to enhance their mediation capabilities. She states that "empowerment" refers to the process of "enabling disputants to gain strength and recognise their own This concept of facilitating competencies is in essence the functional test for capacity as recommended by LRC (2006) and also the "decision specific" concept recommended in the ADA Mediation Guidelines (2000) .
Mediator assessment of Capacity in Irish context
Whilst Ireland signed up to the UNCRPD in 2007, it has not yet ratified the Convention on account of the fact that Irish domestic law is not yet in general conformity with the treaty.
The need for this domestic legislation was addressed by the LRC in a series of consultation papers and reports and was also addressed in its ADR Report (2010: 47) .
LRC in that Report noted that the issue of capacity is relevant to all mediations, requiring a mediator to ensure at all stages in the mediation process that a party has the capacity to engage in the process by reference to the test of capacity set out in the (then) scheme of the Mental Capacity Bill 2008 and that this reflected the international move towards the functional approach to capacity. LRC also considered it an additional duty of the mediator to assess for capacity at every stage where a party must make a decision during the process, adding that if at any point in the mediation process a party appeared to have difficulty comprehending the process, the issues or settlement options, or had difficulty actively participating in the process, that the mediator should "explore with the party the circumstances and the potential accommodations, modifications or adjustments that would enable the party's participation" The ADMC Bill adopts the functional approach to the assessment of any person's capacity by any other person for any purpose. It therefore applies to mediators and is legislation which it will be incumbent upon every mediator to know and apply in accordance with the Guiding Principles set out in Section 8.
The basic capacity assessment framework it sets out includes the following:  It shall be presumed unless the contrary is established that a person has capacity (section 8.2)  A person shall not be treated as unable to make a decision unless all practicable steps to help him or her to do so have been taken without success (section 8.3)  The capacity to make a decision means the ability to understand the nature and consequences of a decision (issue specific) in the context of available choices at the time the decision is to be made (time specific) (section 3.1)  A person lacks the capacity the capacity to make the decision if he or she is unable; a) To understand the information relevant to the decision, b) To retain that information, c) To use or weigh that information as part of the process of making the decision or, d) To communicate his or her decision (by any means) or, if the decision requires the act of a third party to be implemented, to communicate by any means with that third party (section 3.2)  A person is not to be treated as unable to make a decision merely because he/she makes an unwise decision (section 8.4)  A person assessing capacity is obliged, so far as is reasonably practicable, to permit, encourage and facilitate the person to participate, or to improve his or her ability to participate, as fully as possible in any act done for him or her or any decision affecting him or her (section 8.7)
 The fact that a person is unable to retain the information relevant to the decision for a short time is not to be regarded as incapacity to make the decision (section 3.3)  The question of having capacity or not is to be decided by the assessor on the balance of probabilities (section 3.5).
Mediators will, along with all other professionals, therefore shortly have in statutory form the guidance needed on what approach should be taken in capacity assessment. Meanwhile the Bill, in the absence of any other guidance, can be used as an effective capacity assessment framework for mediators.
Capacity Assessment Skills
As a part of their "facilitating competencies" framework Crawford et al (2003: 396-397 Craig, in an article concerning "patient decision making," argues that medical, nursing and paramedical staff should be trained in communication, negotiation or mediation skills so that they can use these skills in their spheres of work. She states that mediation, as a non-coercive and gentle process, is well suited to "patient decision making," as it affirms patients' self-worth and achievements by empowering them to contribute effectively to decision making about their own future (1996: 7).
She is therefore arguing that mediators, by virtue of their training, already possess the tools necessary to support people-whose decision making powers may be physically or emotionally compromised-to make decisions.
There is no doubt that listening and questioning skills and the ability to express empathy, which are the hallmarks of the mediator, are taught to trainee mediators enabling them to enhance the capacity of mediation participants to exercise self-determination generally.
However, while these skills are undoubtedly a fundamental part of a mediator's basic "tool kit", something more is required in order to support a person in mediation whose capacity is in question, especially if that person has a recognised mental or physical disability or illness or, as in elder mediation, may be vulnerable through advanced age or dementia. Coy and Hedeen (2000: 8) after considering two contrasting cases where mental illness and a personality disorder were encountered in mediating parties, argue that mediators trained in specialist skills and knowledge of the needs of the "disabled" community who can coordinate with other specialist services can offer a sensitive and flexible approach to the mediation process making it suitable for all citizens, even those with incapacity issues. The authors warn though that possible capacity issues are only small "red flags" because they may be only "normal" pre-mediation anxieties (2000: 6). Porter (2003: 3) speaks too of the need for the skill to identify "red flags" which might indicate that the mediator needs to work more closely with the participant to fully understand their limitations.
She also speaks of the need for a specialised skill set in the mediator for detecting patterns in thought processes, behavioural cues and emotional liability. Hedeen (2003: 2) argues that it is the ethical obligation of the mediator to adapt the process or use whatever other methods will ensure capacity while also ensuring that those needs are met through respectful screening methods.
The LRC (2010: 47) considered that a mediator must have a proper understanding of the concept of capacity and have appropriate training in screening and assessing capacity.
It follows from this that mediators must provide an opportunity for this screening in the mediation process. As well, more is expected from a mediator dealing with a party who may have issues of capacity than the exercise of "ordinary" mediation skills. To put it another way, what might be acceptable in an "ordinary" mediation where all parties have full capacity, is not good enough when dealing with a party with special capacity issues and needs.
Whether it is called the functional test for capacity, or facilitating competencies, or supporting the person through the mediation process, a person who may have capacity issues has a basic human right to expect the highest standards of mediation skills. These skills include, apart from any specialist skills needed for particular disabilities, 
Conclusion
To support the right to participate in mediation as a human endeavour and party selfdetermination in its very widest sense, a mediator must continually assess the capacity of the parties to understand the mediation process, to take part in it, to understand and contribute to the options under discussion, as well as each party's capacity to give their voluntary, freely formed and informed consent to any agreement reached.
For the mediator to simply use the status approach to assess capacity, that is to make a once and for all capacity assessment before the mediation even starts, goes completely against the other fundamental concept of mediation, namely the empowerment of individuals and the balancing of power between individuals within mediation.
The functional test for capacity or mediation readiness, described in mediation literature as facilitating or supporting a party with capacity issues throughout the mediation process, not only upholds the fundamental mediation principles of self-determination and empowerment but will shortly in Ireland be a statutory requirement for all professionals involved in assessing capacity.
Lord Justice Munby (2011: 4) , a Judge of the UK Court of Protection, has spoken of the enhanced degree of protection called for when the human dignity at stake is that of someone who is disabled in some fashion. He stated that to avoid discrimination we need to treat such a person differently precisely because their situation is different to that of the "able bodied", and that the obligation to secure their essential dignity calls for a particular human empathy and concern.
The correct approach to assessing a person's capacity to mediate should therefore be viewed by the mediator, not just as one responsibility amongst many others, but as the critical task of upholding the fundamental and internationally recognised human rights of that person through enhanced mediator capacity.
